witness, Dr. James Clifton, "testified that the assumption of jurisdiction in forced adoption by white courts is a matter of great bitterness among the Indian community. Move 'em in with white families.") (quoting unidentified Michigan Indian). In 1974, a representative of the Native American Child Protection Council, based in Detroit and serving urban Indians, alleged before Congress that state officials had engaged in a the "kidnapping" of urban Indian children. 1974 Hearings, supra, at 161 (Statement of Esther Mays) . By the 1970s, one out of 8.1 Indian children in Michigan were adopted out of their families and communities, a rate 370 percent higher than with non-Indians. Indian Child Welfare Act of 1977, Hearings before the Senate Select Committee on Indian Affairs, 95th Cong, 1st Sess, at 539 (Aug. 4, 1977) ("1977 Hearings"); Task Force Four, supra, at 82. One out of 90 Indian children in Michigan were in foster care, a rate 710 percent higher than with non-Indians. Id.
A critical aspect to the legislative history of ICWA is the "wholesale" and automatic character of Indian child removal by state actors nationally. [W]elfare workers and social workers who are handling child welfare caseloads use any means available, whether legal or illegal, coercive or cajoling or whatever, to get the children away from mothers they think are not fit. In many cases they were lied to, they given documents to sign and they were deceived about the contents of the documents. [1974 Hearings, supra, at 463.] To remedy the problem, Congress created a statute designed to guarantee minimum procedural safeguards for Indian tribes and Indian families in non-tribal adjudicative forums and to clarify jurisdictional gray areas between state and tribal courts. In cases where a state court has jurisdiction in an Indian child custody case, ICWA provides for minimum procedural guarantees with which each state court must comply. A state court must provide notice to both the Indian parents and the Indian tribe if a state agency is petitioning for foster care placement or termination of parent rights. 25 USC 1912(a).
Additionally, in these state court actions, Indian parents have the right to court-appointed counsel. 25 USC 1912(b) . If the state court does order a placement, it must give preference to the Indian child's extended family or, failing that, another tribal community placement. 25 USC 1915(a), (b); cf. Wisconsin Potawatomies, 393 F Supp at 726 (noting testimony of tribal expert about tribal family law).
Before the state court can order foster care placement or termination of Indian parental rights, the state agency must prove that it has provided "active efforts" to prevent the breakup of the Indian family:
Any party seeking to effect a foster care placement of, or termination of parental rights to, an Indian child under State law shall satisfy the court that active efforts have been made to provide remedial services and rehabilitative programs designed to prevent the breakup of the Indian family and that these efforts have
Of additional relevance to this matter, the state agency seeking termination of Indian parental rights must prove beyond a reasonable doubt the case for termination:
No termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence beyond a reasonable doubt, 
B.
Congressional Intent in Requiring "Active Efforts"
Congress's intent in requiring that state agencies provide "active efforts" before the termination of the rights of Indian parents to their children arose out of substantial testimony that state agencies rarely, if ever, provided competent services to Indian parents before state officials took away Indian children. The phrase "active efforts" in the context of preventive and rehabilitative governmental services to families and children in need is "unique in American The change is subtle, but significant. Congress moved away from requiring that services be made "available," to requiring that state agencies make "active efforts." In 1997, Congress stated that the "active efforts" language was specifically intended to remedy the "wholesale separation of There are several threads of testimony running through the hearings on Congress's intent in requiring "active efforts" -namely, findings that state agencies rarely provided any services to Indian families at all and, when state agencies did provide services, they did so without respect to tribal cultures, undermining any chance that the services would be effective. 
